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credit, loans or other kinds of receivables except where the 
credit, loan or other kinds of receivable has been extended by 
a “moneylender” as defined under Section 2 of the Moneylenders 
Act (Cap. 188, 2010 Revised Edition).  However, the following 
guiding principles are generally considered when determining 
whether the interest rate imposed should be enforced:
(a)	 the interest rate imposed represents a genuine pre-estimate 

of loss and not an in terrorem penalty;
(b)	 the terms of the contract involving a person dealing as a 

consumer are reasonable within the meaning of the Unfair 
Contract Terms Act (Cap. 396, 1994 Revised Edition);

(c)	 the interest rate is imposed as part of a bona fide contract 
and not a sham transaction in order to circumvent any 
statutory or other licensing requirements applicable for 
moneylending; and

(d)	 the interest rate imposed does not lead to the transaction 
being an extortionate credit transaction within the meaning 
of Section 103 of the Bankruptcy Act (Cap. 20, 2009 Revised 
Edition) which may be voided by the court if it was entered 
into within three years before the commencement of the 
bankruptcy of the consumer.

The Moneylenders Act does not apply to an “excluded money-
lender” (for example, banks, credit societies, pawnbrokers or 
persons who lend solely to corporations or business/real estate 
investment trusts or who do not carry on the business of money-
lending) or an “exempt moneylender”.

Insofar as licensed moneylending is concerned, the prescribed 
maximum fees/rates chargeable on a non-business loan by a licensed 
moneylender under the Moneylenders Rules 2009 are as follows:
(a)	 nominal interest rate of 4% per month; and 
(b)	 late interest at the nominal interest rate of 4% per month.

Late fees, administrative fees, variation fees, unsuccessful 
deductions, etc. in relation to a loan (other than business loans) 
are also provided for and subject to certain restrictions as to how 
much may be charged.

Under Section 23(1) of the Moneylenders Act (Cap. 188, 2010 
Revised Edition), a court may (in the course of proceedings 
brought by a licensed moneylender for the recovery of a loan or 
enforcement of a contract for a loan or any guarantee or security 
given for a loan) re-open moneylending transactions where the 
rate of interest or late interest charged is deemed to be excessive 
and the transaction is unconscionable and substantially unfair.  
Section 23(4) of the Moneylenders Act extends the above-men-
tioned powers of the court to any proceedings for relief brought 
by a borrower, a surety or other person liable to repay a loan to a 
licensed moneylender, and Section 23(5) of the Moneylenders Act 
extends the same powers to the Official Assignee when deter-
mining whether the debt or liability claimed by a licensed money-
lender against a borrower in his bankruptcy is proved, and its value.

12 Receivables Contracts

1.1	 Formalities. In order to create an enforceable debt 
obligation of the obligor to the seller: (a) is it necessary 
that the sales of goods or services are evidenced by 
a formal receivables contract; (b) are invoices alone 
sufficient; and (c) can a binding contract arise as a result 
of the behaviour of the parties?

Under Singapore law, it is generally not necessary for a sale of 
goods or services to be evidenced by a formal receivables contract 
in order to create an enforceable debt obligation of the obligor to 
the seller.  The debt obligation of the obligor to the seller may 
also be enforced if parties can demonstrate that there was an oral 
or implied agreement supported by consideration.  This is reiter-
ated in Section 4 of the Sale of Goods Act (Cap. 393, 1999 Revised 
Edition).  It would nonetheless still be advisable from an eviden-
tiary viewpoint to have a receivables contract reduced to writing.

It should be noted, however, that certain debt obligations 
must be evidenced by a written contract in order for the same to 
be enforceable against the obligor.  For example, under Section 
6 of the Civil Law Act (Cap. 43, 1999 Revised Edition), a contract 
for the sale or other disposition of immovable property or any 
interest in such property must be evidenced in writing.  Similarly, 
an agreement that is not to be performed within the space of one 
year from the making thereof (i.e. the sale of goods and services 
at a future date) must also be made in writing, failing which no 
action may be brought on the agreement. 

A binding receivables contract may be implied by the conduct 
of the parties notwithstanding the absence of a written agree-
ment.  The issuance of an invoice by the seller may be construed 
as giving rise to a debt obligation especially where it can be 
established from the surrounding circumstances that parties 
had, by their conduct, implicitly agreed to the sale of goods and 
services.  A typical example is where parties have a pre-existing 
or ongoing business relationship where the seller has issued 
similar invoices as part of the transaction for the sale of goods 
and services which have been previously accepted by the obligor 
as giving rise to an enforceable debt obligation.

1.2	 Consumer Protections. Do your jurisdiction’s laws: 
(a) limit rates of interest on consumer credit, loans or 
other kinds of receivables; (b) provide a statutory right 
to interest on late payments; (c) permit consumers to 
cancel receivables for a specified period of time; or 
(d) provide other noteworthy rights to consumers with 
respect to receivables owing by them?

There is no express limit on the rate of interest on consumer 
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2.2	 Base Case. If the seller and the obligor are both 
resident in your jurisdiction, and the transactions giving 
rise to the receivables and the payment of the receivables 
take place in your jurisdiction, and the seller and the obligor 
choose the law of your jurisdiction to govern the receivables 
contract, is there any reason why a court in your jurisdiction 
would not give effect to their choice of law?

Where the parties have expressly stipulated the contractual 
governing law to be Singapore law, the Singapore courts will gener-
ally uphold the same unless the choice of law was made in bad faith, 
or is otherwise illegal or contrary to public policy in Singapore.

2.3	 Freedom to Choose Foreign Law of Non-Resident 
Seller or Obligor. If the seller is resident in your 
jurisdiction but the obligor is not, or if the obligor is 
resident in your jurisdiction but the seller is not, and 
the seller and the obligor choose the foreign law of 
the obligor/seller to govern their receivables contract, 
will a court in your jurisdiction give effect to the 
choice of foreign law? Are there any limitations to the 
recognition of foreign law (such as public policy or 
mandatory principles of law) that would typically apply 
in commercial relationships such as that between the 
seller and the obligor under the receivables contract?

Where the parties have expressly stipulated the contractual 
governing law to be a foreign law other than Singapore law, the 
Singapore courts will generally uphold the same notwithstanding 
that one or more of the parties to the contract are resident in 
Singapore, unless the choice of foreign law was made in bad faith 
or is otherwise illegal or contrary to public policy in Singapore. 

For example, the parties may be deemed to have acted in bad 
faith where the choice of foreign law was made deliberately for 
the purpose of evading the operation of Singapore law, which is 
intended to be mandatorily applicable in Singapore to the parties 
and/or the transaction.  Section 27(2) of the Unfair Contract Terms 
Act (Cap. 396, 1994 Revised Edition) provides that the Act is 
to apply notwithstanding any contract term purporting to apply 
the law of some country outside Singapore where either (a) the 
term appears to the court, or the arbitrator or arbiter, to have 
been imposed wholly or mainly for the purpose of enabling the 
party imposing it to evade the operation of the Act, or (b) in the 
making of the contract, one of the parties dealt as consumer, and 
he was then habitually resident in Singapore, and the essential 
steps necessary for the making of the contract were taken there, 
whether by him or by others on his behalf. 

Singapore has enacted the Choice of Court Agreements Act 2016 
(No. 14 of 2016) (which came into effect on 1 October 2016) giving 
effect to the Hague Convention on Choice of Court Agreements, 
providing for the recognition and enforcement of choice of court 
agreements in relation to courts of contracting states.

32 Choice of Law – Receivables Purchase 
Agreement

3.1	 Base Case. Does your jurisdiction’s law generally 
require the sale of receivables to be governed by 
the same law as the law governing the receivables 
themselves? If so, does that general rule apply 
irrespective of which law governs the receivables (i.e., 
your jurisdiction’s laws or foreign laws)?

There is no requirement under Singapore law for a contract for 
the sale of receivables to be governed by the same law governing 

The Rules of Court further provide that (unless otherwise agreed 
between parties) a default rate of interest applies on judgment debts 
and costs at the (presently) civil interest rate of 5.33% per annum (as 
directed by the Chief Justice with effect from 1 April 2007).

Insofar as consumer protection is concerned, the Consumer 
Protection (Fair Trading) (Cancellation of Contracts) Regulations issued 
under the Consumer Protection (Fair Trading) Act (Cap. 52A, 2009 
Revised Edition) provides for the right of consumers to cancel 
certain regulated contracts (which generally refer to direct sales 
contracts, long-term holiday product contracts, time share or time 
share-related contracts) within prescribed cancellation periods 
of five days to up to six months in certain cases.  The Consumer 
Protection (Fair Trading) Act also provides certain remedies to 
consumers in relation to unfair practices of suppliers in relation 
to a consumer transaction, and “lemon law” rights for the repair, 
replacement, refund or reduction in price of defective products 
sold to a consumer.

1.3	 Government Receivables. Where the receivables 
contract has been entered into with the government or 
a government agency, are there different requirements 
and laws that apply to the sale or collection of those 
receivables?

Under Section 2 of the Government Contracts Act (Cap. 118, 2013 
Revised Edition), all contracts including contracts for the sale of 
goods and services entered into with the Singapore government 
or a government agency and reduced in writing must be made 
in the name of the government and signed by a Minister or by 
any public officer duly authorised in writing by the Minister for 
Finance, either specially in any particular case, or generally for 
all contracts below a certain value in his Ministry or department.

Claims against the Singapore government or a government 
agency would be subject to the provisions of the Government 
Contracts Act.  Insofar as civil claims against the Government or 
a government agency are concerned (including claims for receiv-
ables under a contract for the sale and purchase of goods and 
services), such claims will generally be treated the same as any 
similar claim made against a non-governmental entity.

22 Choice of Law – Receivables Contracts

2.1	 No Law Specified. If the seller and the obligor do 
not specify a choice of law in their receivables contract, 
what are the main principles in your jurisdiction that will 
determine the governing law of the contract?

Where no choice of law has been specified in a receivables contract, 
the Singapore courts will firstly consider whether the intention of 
the parties with regard to the governing law can be inferred from 
the contract or the surrounding circumstances at the time when the 
contract was made.

Where a common intention of the parties to adopt a particular 
governing law cannot be inferred from the contract or the 
surrounding circumstances, the Singapore courts will have to 
determine the objective proper law applicable to the contract, being 
the law with the closest and most real connection with the transac-
tion.  In doing so, the Singapore courts will examine the connecting 
factors (including but not limited to where the parties are situated 
and where the obligations under the contract are to be performed) 
and arrive at what a reasonable man ought to have intended the 
governing law to be, had he thought about the matter at the time 
when the contract was made.
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The foreign law requirements of the obligor’s country or 
the purchaser’s country may be relevant when determining the 
capacity of the obligor or purchaser to enter into or perform 
their respective obligations under the contract, and the enforce-
ability of the obligations of the obligor or purchaser in their 
respective jurisdictions, especially where there are mandatory 
laws applicable in the event of their insolvency.

3.4	 Example 3: If (a) the seller is located in your 
jurisdiction but the obligor is located in another 
country, (b) the receivable is governed by the law of the 
obligor’s country, (c) the seller sells the receivable to a 
purchaser located in a third country, (d) the seller and 
the purchaser choose the law of the obligor’s country 
to govern the receivables purchase agreement, and (e) 
the sale complies with the requirements of the obligor’s 
country, will a court in your jurisdiction recognise that 
sale as being effective against the seller and other third 
parties (such as creditors or insolvency administrators 
of the seller) without the need to comply with your 
jurisdiction’s own sale requirements?

Provided that it has been established that the sale is valid and 
enforceable under the foreign governing law of the contract and 
the Singapore courts have jurisdiction, the Singapore courts 
will generally recognise the sale as being effective as against the 
seller and other third parties (such as creditors or insolvency 
administrators of the seller) located in Singapore without the 
need to comply with the sale requirements under Singapore law, 
unless the choice of foreign governing law was made in bad faith 
or is otherwise illegal or contrary to public policy in Singapore. 

The foreign law governing the receivables will apply in 
determining questions relating to the assignability, perfection, 
enforceability and recovery of the receivables.

The relevant laws in Singapore will, however, apply in the 
determination of the following issues: (a) capacity of the seller to 
enter into or perform its obligations under the contract; (b) the 
validity and perfection of the sale of the receivables by the seller 
to the purchaser located in a third country; and (c) the enforcea-
bility of the obligations of the parties in Singapore especially in 
the event of their insolvency.

3.5	 Example 4: If (a) the obligor is located in your 
jurisdiction but the seller is located in another country, 
(b) the receivable is governed by the law of the seller’s 
country, (c) the seller and the purchaser choose the 
law of the seller’s country to govern the receivables 
purchase agreement, and (d) the sale complies with 
the requirements of the seller’s country, will a court in 
your jurisdiction recognise that sale as being effective 
against the obligor and other third parties (such as 
creditors or insolvency administrators of the obligor) 
without the need to comply with your jurisdiction’s own 
sale requirements?

Provided that it has been established that the sale is valid and 
enforceable under the foreign governing law of the contract and 
the Singapore courts have jurisdiction, the Singapore courts 
will generally recognise the sale as being effective as against the 
obligor and other third parties (such as creditors or insolvency 
administrators of the obligor) located in Singapore without the 
need to comply with the sale requirements under Singapore law, 
unless the choice of foreign governing law was made in bad faith 
or is otherwise illegal or contrary to public policy in Singapore. 

The foreign law governing the receivables will apply in 
determining questions relating to the assignability, perfection, 
enforceability and recovery of the receivables.

the receivables themselves.  Parties are free to choose a contrac-
tual governing law which is different from the law governing 
the receivables, and the Singapore courts will generally uphold 
the choice of law of the parties unless the choice of law was 
made in bad faith or is otherwise illegal or contrary to public 
policy in Singapore.  Notwithstanding the choice of contrac-
tual governing law, where the receivables are payable in 
Singapore, Singapore law may still apply mandatorily to certain 
issues including the assignability, perfection, enforceability and 
recovery of the receivables in Singapore.

3.2	 Example 1: If (a) the seller and the obligor are 
located in your jurisdiction, (b) the receivable is 
governed by the law of your jurisdiction, (c) the seller 
sells the receivable to a purchaser located in a third 
country, (d) the seller and the purchaser choose the 
law of your jurisdiction to govern the receivables 
purchase agreement, and (e) the sale complies with 
the requirements of your jurisdiction, will a court in 
your jurisdiction recognise that sale as being effective 
against the seller, the obligor and other third parties 
(such as creditors or insolvency administrators of the 
seller and the obligor)?

In the absence of any qualifying information, the Singapore 
courts will generally recognise such a sale as being effective in 
Singapore as against the seller, the obligor and other third parties 
(such as creditors or insolvency administrators of the seller and 
the obligor) unless the choice of Singapore law to govern the 
receivables purchase agreement was made in bad faith or is 
otherwise illegal or contrary to public policy in Singapore.

The relevant laws in Singapore will also apply in the deter-
mination of the following issues: (a) the capacity of the parties 
located in Singapore to enter into or perform their respective 
obligations under the contract; (b) the validity and perfection of 
the sale of the receivables by the seller to the purchaser; and (c) 
the enforceability of the obligations of the parties in Singapore 
especially in the event of their insolvency.

3.3	 Example 2: Assuming that the facts are the same 
as Example 1, but either the obligor or the purchaser 
or both are located outside your jurisdiction, will a 
court in your jurisdiction recognise that sale as being 
effective against the seller and other third parties (such 
as creditors or insolvency administrators of the seller), 
or must the foreign law requirements of the obligor’s 
country or the purchaser’s country (or both) be taken into 
account?

Similar to Example 1, the Singapore courts will generally recog-
nise the sale as being effective in Singapore as against the seller 
and other third parties (such as creditors or insolvency admin-
istrators of the seller) located in Singapore unless the choice of 
Singapore law to govern the receivables purchase agreement was 
made in bad faith or is otherwise illegal or contrary to public 
policy in Singapore.

The relevant laws in Singapore will also apply in the determi-
nation of the following issues: (a) capacity of the parties located 
in Singapore to enter into or perform their respective obliga-
tions under the contract; (b) the validity and perfection of the 
sale of the receivables by the seller to the purchaser; and (c) the 
enforceability of the obligations of the parties in Singapore 
especially in the event of their insolvency.

The law governing the receivables will apply in determining 
questions relating to the assignability, perfection, enforceability 
and recovery of the receivables.
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(c)	 the assignment must be in writing and signed by the 
assignor; and

(d)	 notice in writing of the assignment must be given to the 
obligor.

If any of the above requirements are not met, the assignment 
of receivables may still be recognised under Singapore law as an 
equitable assignment.

4.2	 Perfection Generally. What formalities are required 
generally for perfecting a sale of receivables? Are there 
any additional or other formalities required for the sale 
of receivables to be perfected against any subsequent 
good faith purchasers for value of the same receivables 
from the seller?

The formalities required under Singapore law for perfecting a 
sale of receivables are as set out in question 4.1 above.  A party 
who has received a legal assignment of the receivables will have 
priority over any subsequent good faith purchaser for value of 
the same receivables from the seller without the need to take any 
further steps.

A subsequent legal assignment of receivables in good faith, 
for value and without notice of a preceding equitable assignment 
over the same receivables will take priority over such a preceding 
equitable assignment, unless the subsequent purchaser was not 
bona fide or was aware at the time of the assignment to that 
subsequent purchaser of the earlier equitable interest in those 
receivables.

4.3	 Perfection for Promissory Notes, etc. What 
additional or different requirements for sale and 
perfection apply to sales of promissory notes, mortgage 
loans, consumer loans or marketable debt securities?

Promissory notes can be sold and transferred by delivery (if it 
is a bearer instrument) or by delivery and endorsement (if it is 
a negotiable instrument).  A promissory note is categorised as a 
“bill of exchange” under Section 3(1) of the Bills of Exchange Act 
(Cap. 23, 2004 Revised Edition) and is subject to the provisions 
thereunder.  Under Section 21 of the Act, the holder of a bill is 
presumed to have received valid delivery of the same from the 
drawer, acceptor or indorser until the contrary is proven.

Loans including mortgage and consumer loans can be sold 
and transferred by way of assignment.  The requirements for the 
legal assignment of loans are similar to that for a legal assign-
ment of receivables as set out under question 4.1 above.  Where 
the mortgage loan is secured by a mortgage over an asset (i) 
which requires that, or (ii) in respect of which, legal title is 
derived from registration with any authority or registry (for 
example, for immovable property and ships, etc.), and which 
is also to be transferred together with the loan, registration of 
the transfer of the mortgage will need to be lodged with the 
appropriate authority or registry (e.g. Singapore Land Authority, 
Singapore Ship Registry, etc.).  In addition, where the mortgagor 
is a company, particulars of the mortgage will need to be lodged 
with the Accounting and Corporate Regulatory Authority of 
Singapore.

Marketable debt securities can be sold and transferred by 
giving instructions for this transfer from the account of the 
seller to the account of the purchaser in the clearing system.

4.4	 Obligor Notification or Consent. Must the seller or 
the purchaser notify obligors of the sale of receivables 
in order for the sale to be effective against the obligors 
and/or creditors of the seller? Must the seller or the 

The relevant laws in Singapore will, however, still apply in the 
determination of the following issues: (a) capacity of the obligor 
to enter into or perform its obligations under the contract; 
and (b) the enforceability of the obligations of the obligor in 
Singapore especially in the event of their insolvency.

3.6	 Example 5: If (a) the seller is located in your 
jurisdiction (irrespective of the obligor’s location), (b) the 
receivable is governed by the law of your jurisdiction, (c) 
the seller sells the receivable to a purchaser located in a 
third country, (d) the seller and the purchaser choose the 
law of the purchaser’s country to govern the receivables 
purchase agreement, and (e) the sale complies with the 
requirements of the purchaser’s country, will a court in 
your jurisdiction recognise that sale as being effective 
against the seller and other third parties (such as 
creditors or insolvency administrators of the seller, any 
obligor located in your jurisdiction and any third party 
creditor or insolvency administrator of any such obligor)?

Provided that it has been established that the sale is valid and 
enforceable under the foreign governing law of the contract and 
the Singapore courts have jurisdiction, the Singapore courts 
will generally recognise the sale as being effective as against the 
seller and other third parties (such as creditors or insolvency 
administrators of the seller, any obligor in Singapore and any 
third party creditor or insolvency administrator of any such 
obligor) in Singapore without the need to comply with the sale 
requirements under Singapore law, unless the choice of foreign 
governing law was made in bad faith or is otherwise illegal or 
contrary to public policy in Singapore.

However, as the governing law of the receivables, Singapore 
law will apply in determining questions relating to the assigna-
bility, perfection, enforceability and recovery of the receivables.

The relevant laws in Singapore will also apply in the determi-
nation of the following issues: (a) capacity of all parties located 
in Singapore to enter into or perform their respective obligations 
under the contract; (b) the validity and perfection of the sale of 
the receivables by the seller to the purchaser located in a third 
country; and (c) the enforceability of the obligations of all parties 
located in Singapore especially in the event of their insolvency.

42 Asset Sales

4.1	 Sale Methods Generally. In your jurisdiction 
what are the customary methods for a seller to sell 
receivables to a purchaser? What is the customary 
terminology – is it called a sale, transfer, assignment or 
something else?

Under Singapore law, there is no specific terminology which 
must be used in order for a seller to sell receivables to a 
purchaser.  However, a sale of receivables (whether current or 
future) usually takes the form of an absolute assignment from 
the seller to the purchaser in exchange for which the purchaser 
provides a consideration (which may be pecuniary or other-
wise) to the seller.  It is also not uncommon for a seller to assign 
to the purchaser receivables together with the contract rights 
conferred onto the seller under the underlying sale agreement to 
enforce the terms of the same against the obligor.

A legal assignment of receivables from a seller to a purchaser 
under Singapore law requires that: 
(a)	 the underlying contract between the seller and the obligor 

under which the receivables are payable permits assign-
ment of such receivables;

(b)	 the assignment must be absolute;
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4.6	 Restrictions on Assignment – General 
Interpretation. Will a restriction in a receivables 
contract to the effect that “None of the [seller’s] rights 
or obligations under this Agreement may be transferred 
or assigned without the consent of the [obligor]” be 
interpreted as prohibiting a transfer of receivables by 
the seller to the purchaser? Is the result the same if the 
restriction says “This Agreement may not be transferred 
or assigned by the [seller] without the consent of the 
[obligor]” (i.e., the restriction does not refer to rights or 
obligations)? Is the result the same if the restriction says 
“The obligations of the [seller] under this Agreement may 
not be transferred or assigned by the [seller] without the 
consent of the [obligor]” (i.e., the restriction does not 
refer to rights)?

A restriction in either of the first two examples is likely to be 
construed as prohibiting a transfer of receivables by the seller to 
the purchaser unless consent of the obligor has been obtained. 

However, a restriction in a receivables contract to the effect 
that “The obligations of the [seller] under this Agreement may 
not be transferred or assigned by the [seller] without the consent 
of the [obligor]” is not likely to be construed as prohibiting the 
sale and transfer of receivables as the same would be treated as 
a right conferred on the seller and not an obligation. It is not 
uncommon for only the rights and benefits of the seller to be 
transferred to the purchaser but with the obligations to remain 
with the seller under the receivables contract.

4.7	 Restrictions on Assignment; Liability to Obligor. 
If any of the restrictions in question 4.6 are binding, 
or if the receivables contract explicitly prohibits an 
assignment of receivables or “seller’s rights” under the 
receivables contract, are such restrictions generally 
enforceable in your jurisdiction? Are there exceptions 
to this rule (e.g., for contracts between commercial 
entities)? If your jurisdiction recognises restrictions 
on sale or assignment of receivables and the seller 
nevertheless sells receivables to the purchaser, will 
either the seller or the purchaser be liable to the obligor 
for breach of contract or tort, or on any other basis?

If the receivables contract explicitly prohibits an assignment of 
receivables or the “seller’s rights” under the receivables contract, 
whether in the wording set out in question 4.6 above or other-
wise, the Singapore courts will generally enforce such restric-
tion.  As far as we are aware, there are no exceptions to this rule.

Where such restrictions are present, but the seller neverthe-
less sells receivables to the purchaser, the seller (as party to the 
receivables contract) will be liable to the obligor for breach of 
contract.  If the purchaser is also aware of the restriction but 
nonetheless procures or induces the seller to breach the receiva-
bles contract by the sale of the receivables, the purchaser may be 
made liable for inducing the breach of contract.

4.8	 Identification. Must the sale document specifically 
identify each of the receivables to be sold? If so, what 
specific information is required (e.g., obligor name, 
invoice number, invoice date, payment date, etc.)? 
Do the receivables being sold have to share objective 
characteristics? Alternatively, if the seller sells all 
of its receivables to the purchaser, is this sufficient 
identification of receivables? Finally, if the seller sells 
all of its receivables other than receivables owing by one 
or more specifically identified obligors, is this sufficient 
identification of receivables?

purchaser obtain the obligors’ consent to the sale of 
receivables in order for the sale to be an effective sale 
against the obligors? Whether or not notice is required 
to perfect a sale, are there any benefits to giving notice 
– such as cutting off obligor set-off rights and other 
obligor defences?

A sale of receivables by the seller must be notified in writing to 
the obligor in order for the same to be effective as against the 
obligor.  The sale of receivables is effective as against the credi-
tors of the seller notwithstanding the absence of a written noti-
fication to the obligor.

While it is customary for the seller as the contracting party 
to give notice to the obligor, a purchaser may also notify the 
obligor if the seller fails to do so.  The consent or acknowledg-
ment of the obligor to the sale of the receivables is not required 
unless the transfer of the receivables is expressly prohibited in 
the contract between the seller and the obligor under which the 
receivables arise.

The giving of the written notice to the obligor of the sale of the 
receivables entitles the purchaser to certain benefits including:
(a)	 ensuring that payment of the receivables is made to the 

purchaser instead of the seller, and that failure of the 
obligor to do so, subsequent to notification, does not 
constitute a satisfactory discharge of the obligations of the 
obligor under the underlying contract;

(b)	 “cutting off” the set-off rights of the obligor (other than 
those which have already accrued prior to the notice of 
assignment being given);

(c)	 the purchaser will have the right to seek recourse directly 
against the obligor and its creditors for payment of the 
receivables without joining the seller; and

(d)	 the purchaser will be able to claim priority to the receiva-
bles as against any subsequent good faith purchaser of the 
same receivables, for value without notice of the prior sale.

4.5	 Notice Mechanics. If notice is to be delivered to 
obligors, whether at the time of sale or later, are there 
any requirements regarding the form the notice must 
take or how it must be delivered? Is there any time limit 
beyond which notice is ineffective – for example, can 
a notice of sale be delivered after the sale, and can 
notice be delivered after insolvency proceedings have 
commenced against the obligor or the seller? Does the 
notice apply only to specific receivables or can it apply 
to any and all (including future) receivables? Are there 
any other limitations or considerations?

There is no prescribed form for the notice of sale and no specific 
method required for the delivery of the same.  The only require-
ment is for the notice to be made in writing.

There is no limit beyond which the notice will be ineffective.  
The notice of sale can be delivered at any time subsequent to the 
sale including after insolvency proceedings have commenced 
against the obligor or the seller.  However, the sale will be 
inchoate until the notice is given and the purchaser will lose his 
priority as against subsequent good faith purchasers of the same 
receivables for value without notice of the prior sale.

A notice of the sale of receivables can apply for specific receiv-
ables as well as any and all future receivables.

There may be limitations in the enforcement of the purchas-
er’s rights to the receivables in a situation where the notice is 
given after insolvency proceedings have commenced against the 
obligor or the seller, since the assets of the seller and obligor will 
be subject to the insolvency regime.
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A seller can agree in an enforceable manner to a continuous 
sale of receivables so long as the formalities required to perfect 
the sale are complied with.  In order to ensure the purchaser’s 
priority to the receivables, notice of the sale should be given 
to each and every obligor from whom the receivables sold are 
payable as and when the obligation arises.

Such an agreement can survive and continue to transfer 
receivables to the purchaser following the seller’s insolvency, 
provided the obligor continues to be obliged to pay such receiv-
ables under its contract with the seller.

4.11	 Future Receivables. Can the seller commit in an 
enforceable manner to sell receivables to the purchaser 
that come into existence after the date of the receivables 
purchase agreement (e.g., “future flow” securitisation)? 
If so, how must the sale of future receivables be 
structured to be valid and enforceable? Is there a 
distinction between future receivables that arise prior to 
versus after the seller’s insolvency?

A seller can commit in an enforceable manner to sell receiva-
bles to the purchaser that come into existence after the date of 
the receivables purchase agreement, so long as the formalities 
required to perfect the sale have been complied with.

As with question 4.10 above, notice of the sale must be given 
to the obligor at the future date when the seller enters into the 
contract with the obligor under which the obligor’s obligation 
to pay the receivable arises to ensure the purchaser’s priority to 
the same.

Receivables that arise after the seller’s insolvency is only 
legally assigned to the purchaser if notice has been given to the 
obligor of the sale and the receivables remain payable under the 
contract between the seller and the obligor notwithstanding the 
seller’s insolvency.  Until notice is given, the purchaser only has 
an equitable assignment of the receivables and is vulnerable to 
claims from intervening good faith purchasers or assignees of 
the same receivables for value without notice of the prior sale.

4.12	 Related Security. Must any additional formalities 
be fulfilled in order for the related security to be 
transferred concurrently with the sale of receivables? If 
not all related security can be enforceably transferred, 
what methods are customarily adopted to provide the 
purchaser the benefits of such related security?

The formalities required in order to transfer related security 
concurrently with the sale of receivables depends on the nature 
of the security.  Most types of security can be transferred by 
way of assignment or novation of the rights of the seller to the 
purchaser.  Additional requirements may be in place for the 
assignment of certain types of security.  For example, if the 
security is a mortgage over a Singapore registered land or a ship, 
the transfer of the same requires registration with the Singapore 
Land Authority (in the case of land) and the Singapore Ship 
Registry (in the case of a ship).  If the obligor is a company regis-
tered in Singapore, particulars of the security and the secured 
party will need to be lodged with the Accounting and Corporate 
Regulatory Authority of Singapore if they fall within the catego-
ries set out under Section 131(3) of the Companies Act (Cap. 50, 
2006 Revised Edition).

If there is any security which cannot be enforceably trans-
ferred, it is customary for the purchaser to require the seller to 
either hold the security on trust for the purchaser, or to concur-
rently discharge the security in favour of the seller and create an 
identical security in favour of the purchaser.  The former retains 

There is no requirement for any specific information to be 
provided so long as the sale document provides sufficient details 
to enable the receivables to be clearly identified at the time of the 
sale or as and when any future receivables sold under the receiv-
ables contract come into existence.  This is a question of fact.

The sale of “all receivables”, whether or not qualified by the 
exclusion of certain specifically identified receivables or not, 
may not always be sufficient identification of the receivables 
intended to be sold by the seller.  In the absence of clarity on 
what constitutes “receivables” for the purposes of the sale, the 
use of the terms such as “all receivables” without an accompa-
nying definition may give rise to disputes between the parties 
as to the scope of receivables to which the purchaser is entitled 
under the sale.

4.9	 Recharacterisation Risk. If the parties describe 
their transaction in the relevant documents as an 
outright sale and explicitly state their intention that it 
be treated as an outright sale, will this description and 
statement of intent automatically be respected or is 
there a risk that the transaction could be characterised 
by a court as a loan with (or without) security? If 
recharacterisation risk exists, what characteristics of 
the transaction might prevent the transfer from being 
treated as an outright sale? Among other things, to what 
extent may the seller retain any of the following without 
jeopardising treatment as an outright sale: (a) credit 
risk; (b) interest rate risk; (c) control of collections of 
receivables; (d) a right of repurchase/redemption; (e) a 
right to the residual profits within the purchaser; or (f) 
any other term?

The Singapore courts would generally treat a transaction as 
being a genuine and outright sale where the relevant docu-
ments explicitly state the parties’ intention as such.  That being 
said, a court is entitled to and would examine the facts, circum-
stances and effect of the transaction notwithstanding its express 
provisions. 

There is a risk of recharacterisation of the sale as a loan 
with (or without) security, where it appears to the Singapore 
courts from the express wording of the sale contract or the 
surrounding circumstances that the parties had an inappro-
priate or dishonest intention of entering into a sham transac-
tion, whether for the purpose of circumventing any applicable 
laws or to disguise what is substantially a loan with (or without) 
security or otherwise.

A purported sale where the credit risks and interest rate risks 
remain with the seller may be construed as being inconsistent 
with the sale of the receivables to the purchaser.  Granting the 
seller the right to repurchase or redeem the receivables are also 
indicative of the sale being intended more as a security rather 
than an outright sale.  The retention by the seller of control 
over collection of the receivables or the right to residual profits 
within the purchaser may or may not, depending on the circum-
stances, contribute towards the sale being treated as a loan with 
(or without) security. The Singapore courts typically consider 
these factors along with any other facts which in their opinion 
may be relevant in inferring the true intention of the parties.

4.10	 Continuous Sales of Receivables. Can the seller 
agree in an enforceable manner to continuous sales of 
receivables (i.e., sales of receivables as and when they 
arise)? Would such an agreement survive and continue 
to transfer receivables to the purchaser following the 
seller’s insolvency?
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5.2 	 Seller Security. If it is customary to take back-up 
security, what are the formalities for the seller granting 
a security interest in receivables and related security 
under the laws of your jurisdiction, and for such security 
interest to be perfected?

We refer to our response under question 5.1 in respect of any 
security interest granted by the seller over the receivables.

In respect of any other security to be transferred to the 
purchaser together with the sale, please refer to our response 
under question 4.12.

5.3	 Purchaser Security. If the purchaser grants security 
over all of its assets (including purchased receivables) 
in favour of the providers of its funding, what formalities 
must the purchaser comply with in your jurisdiction 
to grant and perfect a security interest in purchased 
receivables governed by the laws of your jurisdiction and 
the related security?

If the purchaser grants security over all of its assets (including 
purchased receivables) in favour of the providers of its funding, 
the purchaser will need to take such appropriate steps to 
create and perfect the security created over each asset secured 
depending on the nature of the asset. 

Insofar as receivables are concerned, any assignment of the 
receivables by way of security (as opposed to a sale) will need to 
be perfected by giving notice of the assignment to the obligor 
from whom the receivables are or will be due.

Other securities such as a mortgage over registered land 
must be registered with the Singapore Land Authority.  If the 
obligor is a company registered in Singapore, particulars of the 
security and the secured party will need to be lodged with the 
Accounting and Corporate Regulatory Authority of Singapore if 
they fall within the categories set out under Section 131(3) of the 
Companies Act (Cap. 50, 2006 Revised Edition), failing which the 
security will not be enforceable against the liquidators or other 
creditors of the obligor.

5.4	 Recognition. If the purchaser grants a security 
interest in receivables governed by the laws of your 
jurisdiction, and that security interest is valid and 
perfected under the laws of the purchaser’s jurisdiction, 
will the security be treated as valid and perfected in your 
jurisdiction or must additional steps be taken in your 
jurisdiction?

Where the receivables are governed by Singapore law, the ques-
tions as to the substantive validity of the security interest created 
or the enforceability of the security in Singapore will be deter-
mined under Singapore law.

However, questions of the purchaser’s capacity to grant 
such security over the receivables or the procedural and formal 
requirements for the perfection of the security will be deter-
mined under the law of the purchaser’s jurisdiction as the 
grantor of the security.

5.5	 Additional Formalities. What additional or different 
requirements apply to security interests in or connected 
to insurance policies, promissory notes, mortgage loans, 
consumer loans or marketable debt securities?

Security interest in insurance policies, mortgage loans and 
consumer loans are usually granted by way of an assignment.  

the priority of the purchaser to the security as from the time it 
was granted to the seller.  The latter, while potentially leading 
the purchaser to lose priority in respect of the security, will 
give the purchaser a direct recourse against the obligor without 
joining the seller.

4.13	 Set-Off; Liability to Obligor. Assuming that a 
receivables contract does not contain a provision 
whereby the obligor waives its right to set-off against 
amounts it owes to the seller, do the obligor’s set-off 
rights terminate upon its receipt of notice of a sale? At 
any other time? If a receivables contract does not waive 
set-off but the obligor’s set-off rights are terminated due 
to notice or some other action, will either the seller or the 
purchaser be liable to the obligor for damages caused by 
such termination?

Assuming that a receivables contract does not contain a provi-
sion whereby the obligor waives its right to set off against 
amounts it owes to the seller, the obligor’s set-off rights termi-
nate at the time the obligor receives notice of the sale and assign-
ment of the receivables without prejudice to any pre-existing 
rights of set-off accrued prior to that time.

Notwithstanding the above, the seller may remain liable to 
the obligor for the damages resulting from the termination of 
the obligor’s set-off rights after notice of the sale and assign-
ment has been given.

4.14	 Profit Extraction. What methods are typically used 
in your jurisdiction to extract residual profits from the 
purchaser?

In Singapore, where the sale is outright, the benefit of any 
residual profits resulting from the sale of the receivables to the 
purchaser is retained by the purchaser.  Where the seller wishes 
to extract the residual profits from the purchaser, an agreement 
between the seller and the purchaser as to how and in what 
circumstances residual profit is paid back to the seller will need 
to be in place.  However, such an arrangement may lead to the 
Singapore courts questioning whether in substance the transac-
tion is a genuine sale or recharacterising the sale as a loan.

52 Security Issues

5.1	 Back-up Security. Is it customary in your 
jurisdiction to take a “back-up” security interest over 
the seller’s ownership interest in the receivables and 
the related security, in the event that an outright sale 
is deemed by a court (for whatever reason) not to have 
occurred and have been perfected (see question 4.9 
above)?

While it is not uncommon for the sale of the receivables to be 
accompanied by the sale of all ancillary security granted by the 
obligor to secure its obligations under the receivables contract, 
it is not customary for “back up” security interests over the sell-
er’s ownership interest in the receivables to be taken in a trans-
action for the sale of receivables.  Consistent with a genuine sale, 
both the benefit and risk of non-payment of the receivables by 
the obligor is passed on to the purchaser.  To secure such risks 
by taking “back up” security interests over the seller’s ownership 
interest in the receivables may be construed as being more akin 
to a loan with security.
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5.8	 Enforcement over Bank Accounts. If security over a 
bank account is possible and the secured party enforces 
that security, does the secured party control all cash 
flowing into the bank account from enforcement forward 
until the secured party is repaid in full, or are there 
limitations? If there are limitations, what are they?

This depends on the provisions of the security instrument.  Most 
such instruments typically provide that (upon enforcement) the 
secured party will be able to control all cash flowing into the 
bank account until the secured party is paid in full.

5.9	 Use of Cash Bank Accounts. If security over a bank 
account is possible, can the owner of the account have 
access to the funds in the account prior to enforcement 
without affecting the security? 

This depends on the provisions of the security instrument.  If 
permitted under the terms of the charge, the account holder can 
be given the right to deal with the funds in the bank account 
prior to the enforcement of the charge without affecting the 
security.  The same will be treated as a floating charge until such 
time when the security is enforced, and the charge is crystallised.

62 Insolvency Laws

6.1	 Stay of Action. If, after a sale of receivables that 
is otherwise perfected, the seller becomes subject 
to an insolvency proceeding, will your jurisdiction’s 
insolvency laws automatically prohibit the purchaser 
from collecting, transferring or otherwise exercising 
ownership rights over the purchased receivables (a 
“stay of action”)? If so, what generally is the length of 
that stay of action? Does the insolvency official have 
the ability to stay collection and enforcement actions 
until he determines that the sale is perfected? Would the 
answer be different if the purchaser is deemed to only be 
a secured party rather than the owner of the receivables?

If a sale of receivables is not perfected before the seller becomes 
subject to an insolvency proceeding, the purchaser would be 
able to continue to collect, transfer or otherwise exercise owner-
ship rights over the purchased receivables as against the seller or 
its liquidator or creditors.

A sale which is not a genuine sale and which has been rechar-
acterised as a loan with security by way of the sale of receivables 
will not be enforceable against the liquidator and other cred-
itors of the seller, unless lodgement of the security is made in 
accordance with Section 131 of the Companies Act (Cap. 50, 2006 
Revised Edition).

In the case of a judicial management application made in 
respect of a Singapore company, upon the making of such an 
application no steps may be taken to enforce any charge or secu-
rity or to repossess any goods or to commence any proceedings, 
execution or other legal process against the company or its prop-
erty, except with leave of court.  When a judicial management 
order is made, any receiver shall vacate office and: (i) no execu-
tion or other legal process shall be commenced against them; 
and (ii) no steps taken to enforce security over or to repossess 
the company or its property, except with the consent of the judi-
cial manager or with leave of court.

In the case of a winding-up application having been 
commenced, the company or any creditor or contributory may 
apply to court at any time before a winding-up order is made 
for a stay of proceedings pending against the company.  Any 
disposition of the property of the company (including things 

As with all other assignments, notification to the counterparty 
identifying the secured party and its interest is necessary in 
order to ensure that the secured party may seek recourse directly 
against the counterparty.  We refer to our response in question 
5.3 in relation to the requirements for creation of a mortgage 
over registered land connected to a mortgage loan.

It is customary for an assignment of an insurance policy to 
require the insurer to provide an endorsement to the policy 
recognising the secured party’s interest and to name the secured 
party as a loss payee of the insurance policy.  Depending on the 
nature of the insurance, a secured party may also require certain 
undertakings to be provided in respect of non-cancellation/
information to be provided by insurers, underwriters or brokers.

A security interest in promissory notes is usually created by 
way of a pledge and requires the delivery of the promissory notes 
to the secured party so that the right to receive payment under 
the promissory note from its issuer is preserved.

A security interest over marketable debt securities held with 
the Central Depository (Pte) Limited is created by way of a stat-
utory security by filing the requisite security forms.  Common 
law security may also be created over marketable debt securities 
if the grantor of the security and the lender each open a sub-ac-
count with the same depository agent.  The security grantor can 
then charge in favour of and assign to the lender all its rights, 
title and interest in its sub-account and all the marketable debt 
securities held in that sub-account.  Notice of the assignment 
should also be given to the depository agent in order to perfect 
the assignment. 

If the grantor of the security is a company registered in 
Singapore, particulars of the security and the secured party 
will need to be lodged with the Accounting and Corporate 
Regulatory Authority of Singapore if they fall within the cate-
gories set out under Section 131(3) of the Companies Act (Cap. 
50, 2006 Revised Edition) failing which the security will not 
be enforceable against the liquidators or other creditors of the 
grantor.

5.6	 Trusts. Does your jurisdiction recognise trusts? If 
not, is there a mechanism whereby collections received 
by the seller in respect of sold receivables can be 
held or be deemed to be held separate and apart from 
the seller’s own assets (so that they are not part of 
the seller’s insolvency estate) until turned over to the 
purchaser?

Trusts are recognised under Singapore law.

5.7	 Bank Accounts. Does your jurisdiction recognise 
escrow accounts? Can security be taken over a bank 
account located in your jurisdiction? If so, what is 
the typical method? Would courts in your jurisdiction 
recognise a foreign law grant of security taken over a 
bank account located in your jurisdiction?

Singapore law recognises escrow accounts. 
Security can be taken over a bank account located in Singapore 

by way of a charge over the account.  This charge may require 
the consent of the bank with which the bank account is held in 
order for the same to have priority over the general bankers’ 
lien which the bank may have over the account and the funds 
standing therein.  In addition, a charge over a bank account and 
the funds standing therein would need to be registered under 
Section 131(3) of the Companies Act (Cap. 50, 2006 Revised 
Edition) failing which the charge will not be enforceable against 
the liquidator or other creditors of the account holder.
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With reference to our response under question 6.2 above, the 
clawback period is as set out in Section 100 of the Bankruptcy Act 
(Cap. 20, 2009 Revised Edition).  In summary, the lengths of the 
suspect periods are as follows:
1.	 five years from the date of commencement of the insolvency 

proceedings in respect of any transactions at an undervalue;
2.	 six months from the date of commencement of the insol-

vency proceedings in respect of any undue preference 
granted to a creditor who is not an associate to the insolvent 
party; and

3.	 two years from the date of commencement of the insolvency 
proceedings in respect of any undue preference granted to a 
creditor who is an associate to the insolvent party.

The definition of what constitutes an “associate” of the insol-
vent party can be found under Section 101 of the Bankruptcy Act 
(Cap. 20, 2009 Revised Edition) which, for companies, gener-
ally includes its directors and controllers, whether they are legal 
shareholders or otherwise.

6.4	 Substantive Consolidation. Under what facts or 
circumstances, if any, could the insolvency official 
consolidate the assets and liabilities of the purchaser 
with those of the seller or its affiliates in the insolvency 
proceeding? If the purchaser is owned by the seller 
or by an affiliate of the seller, does that affect the 
consolidation analysis?

Under Singapore law, it is not common for assets and liabili-
ties of separate legal entities to be consolidated even if there 
exists a parent-subsidiary relationship between the entities.  As 
such, if the seller, as the shareholder of the purchaser, becomes 
subject to insolvency proceedings, the purchaser subsidiary can 
continue to exist without being affected.

The Singapore courts will only be willing to pierce the corpo-
rate veil and look to the assets of other affiliated companies of 
an insolvent company in limited circumstances such as fraud.

6.5	 Effect of Insolvency on Receivables Sales. If 
insolvency proceedings are commenced against 
the seller in your jurisdiction, what effect do those 
proceedings have on (a) sales of receivables that would 
otherwise occur after the commencement of such 
proceedings, or (b) on sales of receivables that only 
come into existence after the commencement of such 
proceedings?

With reference to our response under questions 4.10 and 4.11, 
the purchaser will still be entitled to receivables which would 
otherwise occur after the commencement of insolvency 
proceedings against the seller or that only come into existence 
after the commencement of such proceedings provided the 
obligor remains bound under the receivables contract to pay 
those receivables.

6.6	 Effect of Limited Recourse Provisions. If a debtor’s 
contract contains a limited recourse provision (see 
question 7.4 below), can the debtor nevertheless be 
declared insolvent on the grounds that it cannot pay its 
debts as they become due?

Where the debtor’s contract contains a limited recourse provi-
sion, it is still possible for the debtor to be declared insolvent on 
the grounds that it cannot pay its debts as they become due given 
that this is essentially a question of fact.

in action) made after the commencement of the winding-up 
shall (unless the court otherwise orders) be void, and any attach-
ment, sequestration, distress or execution shall be void.  Upon 
the winding-up application being granted, no proceedings may 
be commenced or continued against the company without leave 
of court.

6.2	 Insolvency Official’s Powers. If there is no stay 
of action, under what circumstances, if any, does 
the insolvency official have the power to prohibit the 
purchaser’s exercise of its ownership rights over the 
receivables (by means of injunction, stay order or other 
action)?

The insolvency official may be able to apply to the Singapore 
court for an injunction prohibiting the purchaser to exercise its 
ownership rights over the receivables, where it can be shown 
that the sale was not a genuine sale and is liable to be set aside 
as a transaction which is at an undervalue or which gives rise to 
an unfair preference in accordance with Sections 98 or 99 of the 
Bankruptcy Act (Cap. 20, 2009 Revised Edition) (as applied to 
a company pursuant to Sections 227T or 329 of the Companies 
Act).

The sale may be considered to be a transaction at an under-
value where:
1.	 the seller makes a gift to that purchaser or otherwise enters 

into a transaction with the purchaser on terms that provide 
for the seller to receive no consideration;

2.	 the seller enters into a transaction with the purchaser in 
consideration of marriage; or

3.	 the seller enters into a transaction with the purchaser for 
a consideration the value of which, in money or money’s 
worth, is significantly less than the value, in money or 
money’s worth, of the consideration provided by the 
purchaser.

On the other hand, the sale may be deemed to give rise to an 
undue preference where:
1.	 the purchaser is one of the seller’s creditors or a surety or 

guarantor for any of the seller’s debts or other liabilities; 
2.	 the seller does anything or suffers anything to be done 

which (in either case) has the effect of putting the 
purchaser in a position which, in the event of the seller’s 
insolvency, will be better than the position he would have 
been in if that thing had not been done; and

3.	 the seller has given an unfair preference with a desire to 
produce in relation to the purchaser the effect referred to 
above.  Such intention is presumed, unless the contrary is 
shown, where the purchaser is an associate of the seller.

6.3	 Suspect Period (Clawback). Under what facts or 
circumstances could the insolvency official rescind or 
reverse transactions that took place during a “suspect” 
or “preference” period before the commencement of the 
seller’s insolvency proceedings? What are the lengths of 
the “suspect” or “preference” periods in your jurisdiction 
for (a) transactions between unrelated parties, and (b) 
transactions between related parties? If the purchaser is 
majority-owned or controlled by the seller or an affiliate 
of the seller, does that render sales by the seller to the 
purchaser “related party transactions” for purposes of 
determining the length of the suspect period? If a parent 
company of the seller guarantee’s the performance by 
the seller of its obligations under contracts with the 
purchaser, does that render sales by the seller to the 
purchaser “related party transactions” for purposes of 
determining the length of the suspect period?
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3.	 have any director, officer or employee on the board of the 
SPE unless:
a.	 the board is made up of at least three members the 

majority of whom are independent directors; and
b.	 the officer representing the bank does not have veto 

powers;
4.	 directly or indirectly control the SPE; or
5.	 provide implicit support or bear any of the recurring 

expenses of the securitisation.
Notwithstanding the above, a bank may hold preference 

shares issued pursuant to a securitisation provided:
1.	 the bank does not directly or indirectly control the SPE or 

the underlying exposures; and
2.	 MAS is satisfied that the preference shares have debt-like 

characteristics.
All transactions between the bank and the SPE are to be 

conducted at arm’s length and on market terms and conditions.

7.3	 Location and form of Securitisation Entities. Is it 
typical to establish the special purpose entity in your 
jurisdiction or offshore? If in your jurisdiction, what are 
the advantages to locating the special purpose entity in 
your jurisdiction? If offshore, where are special purpose 
entities typically located for securitisations in your 
jurisdiction? What are the forms that the special purpose 
entity would normally take in your jurisdiction and how 
would such entity usually be owned?

There is no customary practice of establishing SPEs in a 
particular jurisdiction – this will depend on the individual facts 
of the transaction.

A key advantage of locating the SPE in Singapore would be 
the ease of incorporation and doing business here:
1.	 Singapore’s corporate tax rate is presently 17%, which 

is significantly lower than jurisdictions like Philippines 
(30%), Indonesia (25%) and Australia (26–30%), and on 
par with jurisdictions like Taiwan (20%) and Hong Kong 
(16.5%).  The single-tier taxation system and the absence 
of a tax on dividends and capital gains are also pull-factors;

2.	 a company can be incorporated in as little as one to three 
days due to Singapore’s lack of red tape and efficiency, and 
a minimum paid-up capital requirement of just S$1.00; and

3.	 other considerations like our high connectivity and rela-
tive political and social stability also facilitate the conduct 
of business locally.

That said, the Monetary Authority of Singapore (MAS) has 
imposed several requirements for banks in Singapore that wish to 
establish special purpose entities (SPEs) to undertake asset securi-
tisation transactions.  The separation and disclosure requirements 
set out in MAS Notice No. 628 have been discussed in question 7.1 
above, and MAS Notice No. 648 (dealing with covered bonds – 
debt securities issued by a bank or through an SPE that are collat-
erised against a cover pool of the bank’s assets) provides for an 
encumbrance limit of 4%, which means that the percentage of the 
bank’s assets that can be used in the cover pool is capped at 4%. If 
the bank should use an SPE to issue covered bonds or to hold the 
cover pool, the bank and the SPE shall be treated as a single entity 
for the purposes of the encumbrance limit.  The encumbrance 
limit reduces the potential for covered bond issuance and stands in 
contrast to other jurisdictions with a higher encumbrance limit: for 
example, Australia and New Zealand both set theirs at 8%.

SPEs that are incorporated in Singapore typically take the form of 
a limited liability company.  The bank is not permitted to own any 
share capital in the SPE or to name it in such manner as to imply any 
connection with the bank – please refer to the full set of separation 
requirements set out in question 7.1 above for further limitations on 
the ownership of the SPE.

72 Special Rules

7.1	 Securitisation Law. Is there a special securitisation 
law (and/or special provisions in other laws) in 
your jurisdiction establishing a legal framework for 
securitisation transactions? If so, what are the basics? 
Is there a regulatory authority responsible for regulating 
securitisation transactions in your jurisdiction? Does 
your jurisdiction define what type of transaction 
constitutes a securitisation?

There is no statute in Singapore dealing with securitisation law.  
However, the Monetary Authority of Singapore (MAS), as the 
financial regulator, occasionally issues notices, circulars and guide-
lines which provide the framework for securitisation transactions.

MAS Notice No. 628 deals with securitisation and sets out 
under Sections 3, 4 and the Annexes the mandatory requirements 
applicable to banks and under Section 5 the non-mandatory guide-
lines on the responsibilities of banks in respect of a securitisa-
tion.  MAS Notice No. 832 sets out similar requirements appli-
cable to finance companies.

Income derived by an approved securitisation company resi-
dent in Singapore from asset securitisation transactions are 
exempt from income tax provided they meet the conditions 
under Section 13P of the Income Tax Act (Cap. 134, 2014 Revised 
Edition).  The regulations dealing with this exemption are set 
out under the Income Tax (Exemption of Income of Approved 
Securitisation Company) Regulations 2008.

MAS Notice No. 637 defines securitisation to mean any trans-
action or scheme involving the tranching of credit risk associ-
ated with an exposure or a pool of exposures, and which has the 
following characteristics:
(a)	 payments in the transaction or scheme depend on the 

performance of the exposure or pool of exposures;
(b)	 the subordination of tranches determines the distribu-

tion of losses during the ongoing life of the transaction or 
scheme; and 

(c)	 junior tranches can absorb losses without interrupting 
contractual payments to more senior tranches.

7.2	 Securitisation Entities. Does your jurisdiction have 
laws specifically providing for establishment of special 
purpose entities for securitisation? If so, what does the 
law provide as to: (a) requirements for establishment and 
management of such an entity; (b) legal attributes and 
benefits of the entity; and (c) any specific requirements 
as to the status of directors or shareholders?

MAS Notice No. 628 referred to in question 7.1 deals with the 
establishment by banks of special purpose entities (SPE) to 
undertake asset securitisation transactions and the requirements 
imposed on the same.

Section 3.1 of the Notice requires that any bank acting as the 
programme sponsor, manager or an originator of a securitisa-
tion transaction comply with the separation requirements set out 
in Annex A and the disclosure requirements set out in Annex B.

Annex A provides that any bank acting as the programme 
sponsor, manager or an originator of a securitisation transaction 
shall not, in respect of the SPE used in securitisation:
1.	 in the case where the SPE is a corporation, own any share 

capital in the SPE, including ordinary or preference shares, 
or in the case where the SPE is a trust, own any share 
capital in the trustee or be a beneficiary of the SPE;

2.	 name the SPE in a manner as to imply any connection with 
the bank;
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A Singapore court is generally likely to give effect to a contrac-
tual provision in an agreement (whether or not governed by 
Singapore law) or a provision in a party’s organisational docu-
ments prohibiting the directors from taking specified actions 
(including commencing an insolvency proceeding) without the 
affirmative vote of an independent director so long as such 
restriction is valid, binding and enforceable under the governing 
law of the agreement and the law of the place of incorporation 
of the organisation.

That being said, the Companies Act (Cap. 50, 2006 Revised 
Edition) confers on directors of a Singapore company certain 
statutory rights, powers and duties which cannot be excluded 
by way of contract and notwithstanding the constitution of the 
company, and a director has fiduciary duties to the company 
under common law.  This is to ensure the proper regulation of 
the company.  A restriction or limitation which is construed as 
an impermissible fetter on a director’s discretion wholesale may 
also not be recognised.

7.8	 Location of Purchaser. Is it typical to establish 
the purchaser in your jurisdiction or offshore? If in your 
jurisdiction, what are the advantages to locating the 
purchaser in your jurisdiction? If offshore, where are 
purchasers typically located for securitisations in your 
jurisdiction?

There is no customary practice to establish a purchaser in 
Singapore or elsewhere.  Whether this should be done will 
ultimately depend on the individual facts of the transaction 
including where the seller and obligor are located, where the 
receivables are payable and whether there are any income or 
other tax implications.

As set out in question 7.1, Singapore law provides income tax 
exemptions for income derived by an approved securitisation 
company resident in Singapore from asset securitisation trans-
actions.  Depending on the location of the obligor and where 
the receivables are to be paid, the purchaser may also wish to 
consider whether the receivables may be subject to withholding 
tax or other value added or similar tax in the jurisdiction from 
which the receivables are to be paid.

82 Regulatory Issues

8.1	 Required Authorisations, etc. Assuming that the 
purchaser does no other business in your jurisdiction, 
will its purchase and ownership or its collection and 
enforcement of receivables result in its being required 
to qualify to do business or to obtain any licence or its 
being subject to regulation as a financial institution 
in your jurisdiction? Does the answer to the preceding 
question change if the purchaser does business with 
more than one seller in your jurisdiction?

If the purchaser is a foreign company, it will not be regarded as 
carrying on business in Singapore simply because it:
1.	 secures or collects any of its debts or enforces its rights in 

regard to any securities relating to such debts; or
2.	 conducts an isolated transaction that is completed within a 

period of 31 days, but not being one of a number of similar 
transactions repeated from time to time.

The above is set out in Section 366 of the Companies Act (Cap. 
50, 2006 Revised Edition).  As such, if the purchaser does 
no other business in Singapore, it is unlikely to be regarded 
as carrying on business in Singapore simply by reason of its 
purchase and ownership or its collection and enforcement of 
receivables.

7.4	 Limited-Recourse Clause. Will a court in your 
jurisdiction give effect to a contractual provision in an 
agreement (even if that agreement’s governing law is the 
law of another country) limiting the recourse of parties 
to that agreement to the available assets of the relevant 
debtor, and providing that to the extent of any shortfall 
the debt of the relevant debtor is extinguished?

The Singapore courts generally recognise and give great weight 
to the freedom of parties to a contract.  A Singapore court is 
likely to give effect to a contractual provision in an agreement 
(whether or not governed by Singapore law) limiting the recourse 
of parties to that agreement to the available assets of the relevant 
debtor, and providing that to the extent of any shortfall the debt 
of the relevant debtor is extinguished (so long as such clauses 
are valid, binding and enforceable under the governing law of 
the agreement).

7.5	 Non-Petition Clause. Will a court in your 
jurisdiction give effect to a contractual provision in an 
agreement (even if that agreement’s governing law is 
the law of another country) prohibiting the parties from: 
(a) taking legal action against the purchaser or another 
person; or (b) commencing an insolvency proceeding 
against the purchaser or another person?

The Singapore courts generally recognise and give great 
weight to the freedom of parties to a contract.  That being 
said, the position under Singapore law is not entirely clear as 
to whether a contractual provision in an agreement (whether or 
not governed by Singapore law) prohibits the parties from: (a) 
taking legal action against the purchaser or another person; or 
(b) commencing an insolvency proceeding against the purchaser 
or another person.

Provided a court does not find such a provision objectionable 
on the grounds that it is contrary to public policy or is intended 
to evade the application of any law which would have otherwise 
been mandatorily applicable to the transaction, the Singapore 
courts will likely give effect to the clause (so long as such clauses 
are valid, binding and enforceable under the governing law of 
the agreement).

7.6	 Priority of Payments “Waterfall”. Will a court in 
your jurisdiction give effect to a contractual provision 
in an agreement (even if that agreement’s governing law 
is the law of another country) distributing payments to 
parties in a certain order specified in the contract?

A Singapore court is likely to give effect to a contractual provi-
sion in an agreement (whether or not governed by Singapore 
law) distributing payments to parties in a certain order speci-
fied in the contract so long as such clauses are valid, binding 
and enforceable under the governing law of the agreement but 
subject to any statutory priorities which may arise in the event 
of the insolvency of the debtor under the provisions of the 
Companies Act (Cap. 50, 2006 Revised Edition).

7.7	 Independent Director. Will a court in your 
jurisdiction give effect to a contractual provision in an 
agreement (even if that agreement’s governing law is 
the law of another country) or a provision in a party’s 
organisational documents prohibiting the directors from 
taking specified actions (including commencing an 
insolvency proceeding) without the affirmative vote of 
an independent director?
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There are two main statutes relating to consumer protection 
in Singapore which the purchaser will be required to comply 
with.  The Unfair Contract Terms Act (Cap. 396, 1994 Revised 
Edition) imposes limits on the extent to which civil liability for 
breach of contract, or for negligence or other breach of duty, 
can be avoided by means of contract terms and otherwise.  The 
Consumer Protection (Fair Trading) Act (Cap. 52A, 2009 Revised 
Edition) protects consumers against unfair practices and gives 
consumers additional rights in respect of goods that do not 
conform to contract.  Under these statutes, the purchaser shall 
not, among other things:
1.	 by reference to its standard terms of business exclude its 

own liability for breaches of terms;
2.	 take advantage of a consumer by including in an agreement 

terms or conditions that are harsh, oppressive or exces-
sively one-sided so as to be unconscionable; and

3.	 do or say anything, or omit to do or say anything, if as a 
result a consumer might reasonably be deceived or misled.

If the bank acts as purchaser, there may be additional require-
ments pertaining to transactions with customers which the bank 
has to comply with under the Banking Act (Cap. 19, 2008 Revised 
Edition) and the Monetary Authority of Singapore’s notices, 
guidelines and codes of conduct.

8.5	 Currency Restrictions. Does your jurisdiction have 
laws restricting the exchange of your jurisdiction’s 
currency for other currencies or the making of payments 
in your jurisdiction’s currency to persons outside the 
country?

Singapore does not currently impose any currency restrictions 
and has not imposed any currency restrictions since 1 June 
1978 when the Monetary Authority of Singapore suspended the 
Exchange Control Act (Cap. 99).

8.6	 Risk Retention. Does your jurisdiction have laws 
or regulations relating to “risk retention”? How are 
securitisation transactions in your jurisdiction usually 
structured to satisfy those risk retention requirements?

Regulations relating to risk retention and management in securi-
tisation transactions are set out in Part VII Division 6 of Notice 
637 issued by the Monetary Authority of Singapore.

There is no fixed way in which securitisation transactions 
are to be structured.  Instead, Reporting Banks (as defined in 
Notice 637) are to determine the capital treatment of a securi-
tisation on the basis of its economic substance rather than its 
legal form in order to determine their regulatory obligations on 
exposures.

8.7	 Regulatory Developments. Have there been any 
regulatory developments in your jurisdiction which 
are likely to have a material impact on securitisation 
transactions in your jurisdiction?

In June 2019, amendments were made to Notice 637 issued by 
the Monetary Authority of Singapore on Risk-Based Capital 
Adequacy Requirements for Banks incorporated in Singapore.  
In particular, the amendments made to Notice 637 will allow 
banks to recognise the effect of on-balance sheet netting agree-
ments for loans and deposits for credit risk mitigation purposes.  
Notice 637 also allows banks to recognise such on-balance sheet 
netting agreements if they meet the following qualifying criteria: 

If the purchaser does business with more than one seller in 
Singapore, there is a higher likelihood of the purchaser being 
found to be “carrying on business” in Singapore.  The factors 
which will be considered include:
1.	 whether the purchaser has established a place of business 

in Singapore;
2.	 whether the purchaser has employed any employee or 

agent in connection with the business;
3.	 whether the purchaser has raised any loans or finance;
4.	 whether the purchaser has undertaken any collection of 

information or soliciting of business; and
5.	 trading within Singapore.

8.2	 Servicing. Does the seller require any licences, etc., 
in order to continue to enforce and collect receivables 
following their sale to the purchaser, including to appear 
before a court? Does a third-party replacement servicer 
require any licences, etc., in order to enforce and collect 
sold receivables?

The seller does not require any licence or permit per se to enforce 
and collect receivables.  However, under Section 33 of the Legal 
Profession Act (Cap. 161, 2009 Revised Edition), there are certain 
restrictions against an unqualified person acting in the capacity 
of an advocate and solicitor in proceedings (whether on its own 
behalf or as an agent for others) – should the seller wish to sue out 
any writ, summons or process, or commence, continue or defend 
legal proceedings in the Singapore courts, the engagement of an 
advocate and solicitor of the Supreme Court of Singapore may be 
required.  In addition, a seller cannot, for any fee, gain or reward, 
directly or indirectly draw or prepare any document or instru-
ment relating to any movable property (including receivables) or 
immovable property or to any legal proceeding.  A seller also 
cannot, on behalf of a claimant, write, publish or send a letter or 
notice threatening legal proceedings other than a letter or notice 
that the matter will be handed to a solicitor for legal proceedings.

8.3	 Data Protection. Does your jurisdiction have laws 
restricting the use or dissemination of data about or 
provided by obligors? If so, do these laws apply only to 
consumer obligors or also to enterprises?

The Personal Data Protection Act 2012 (No. 26 of 2012) (PDPA) 
governs the collection, use and disclosure of personal data by 
organisations.  “Personal data” refers to data, whether true or 
not, about an individual who can be identified from that data or 
from that data and other information to which the organisation 
has or is likely to have access.  The PDPA applies to all compa-
nies and entities, but generally does not apply to individuals 
acting in a personal or domestic basis, or any public agency.  In 
addition, sensitive or confidential information and trade secrets 
may be contractually protected or secured by way of non-disclo-
sure agreements and confidentiality agreements.

Certain other Acts provide for confidentiality of information; for 
example, banking secrecy in relation to the customer information of 
a bank under the Banking Act.

Certain information is publicly available for a fee and these include 
information about companies such as the particulars of its officers 
and shareholders, the company’s registered address and share capital.

8.4	 Consumer Protection. If the obligors are 
consumers, will the purchaser (including a bank acting 
as purchaser) be required to comply with any consumer 
protection law of your jurisdiction? Briefly, what is 
required?
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There is no requirement under Singapore law for any specific 
accounting policy to be adopted for tax purposes by the seller or 
the purchaser in the context of a securitisation.

9.3	 Stamp Duty, etc. Does your jurisdiction impose 
stamp duty or other transfer or documentary taxes on 
sales of receivables?

Singapore law does not impose any stamp duty or other docu-
mentary taxes on the sale of receivables.

9.4	 Value Added Taxes. Does your jurisdiction impose 
value added tax, sales tax or other similar taxes on sales 
of goods or services, on sales of receivables or on fees 
for collection agent services?

In respect of the sale of goods and services, a Goods and 
Services Tax (GST) which is akin to a value added tax or sales 
tax in other jurisdictions is imposed subject to the provisions 
and exemptions under the Goods and Services Tax Act (Cap. 117A, 
2005 Revised Edition) (GST Act).  The rate of GST applicable 
depends on the nature of the goods and services supplied.  
Certain supplies (including the supply of goods and services in 
relation to ships and aircrafts) are zero-rated.  For most other 
supplies (including the provision of services as a collection agent 
in Singapore), the standard GST rate of 7% is applicable.

A sale of receivables is exempt from the GST under the 
Fourth Schedule of the GST Act.

9.5	 Purchaser Liability. If the seller is required to pay 
value-added tax, stamp duty or other taxes upon the sale 
of receivables (or on the sale of goods or services that 
give rise to the receivables) and the seller does not pay, 
then will the taxing authority be able to make claims for 
the unpaid tax against the purchaser or against the sold 
receivables or collections?

We refer to our response under question 9.4 above in relation to 
the sale of receivables – no GST, stamp duty or other transfer 
taxes are payable on the sale of receivables.

If GST is payable on the sale of goods and services under 
which the receivable is paid and the seller fails to file its GST 
returns or pay the GST due on the same within one month after 
the end of the accounting period of the GST return, the Inland 
Revenue Authority of Singapore (IRAS) may, among other 
things, impose a late submission and a late payment penalty on 
the seller.  IRAS may also appoint a party (in respect of whom 
any monies or debt is payable to a seller) as a tax agent of IRAS 
and direct that such party pay over to IRAS such sums as may 
be directed amounting to tax due and unpaid to IRAS from the 
seller.

9.6	 Doing Business. Assuming that the purchaser 
conducts no other business in your jurisdiction, 
would the purchaser’s purchase of the receivables, its 
appointment of the seller as its servicer and collection 
agent, or its enforcement of the receivables against the 
obligors, make it liable to tax in your jurisdiction?

The purchaser may be liable to tax in Singapore if it purchases 
receivables from obligors in Singapore, or if it appoints the seller 
as its servicer and collection agent for obligors in Singapore, or 
if it enforces the receivables against obligors in Singapore.

1.	 have a well-founded legal basis to conclude that the netting 
agreement is legally enforceable in all relevant jurisdictions 
regardless of whether the counterparty is liquidated, insol-
vent, or other similar circumstances; 

2.	 obtain a written independent legal opinion that satis-
fies the requirements set out in paragraphs 3.1 and 3.2 
of Annex 7D of Notice 637, confirming that the netting 
agreement is valid, effective and enforceable for each of 
the following jurisdictions: 
i.	 the jurisdiction in which the counterparty is incorpo-

rated or established; 
ii.	 if a foreign branch of the bank or its counterparty has 

entered or will be entering into the netting agreement, 
the jurisdiction in which the branch of the bank or its 
counterparty, as the case may be, is located; 

iii.	 the jurisdiction whose law governs the netting agreement; 
and 

iv.	 the jurisdiction whose law governs any loan/deposit 
subject to the netting agreement (if different from the 
governing law of the netting agreement); and 

3.	 (upon request or where required) provide to the Monetary 
Authority of Singapore the following information and 
documents:
i.	 a summary listing of the source and date of each legal 

opinion obtained, stating in each case whether such 
legal opinion was commissioned specifically by the 
bank, by the bank collectively with any other party, or 
by a third party; and 

ii.	 copies of the netting agreement and the legal opinions 
obtained.

92 Taxation

9.1	 Withholding Taxes. Will any part of payments on 
receivables by the obligors to the seller or the purchaser 
be subject to withholding taxes in your jurisdiction? 
Does the answer depend on the nature of the receivables, 
whether they bear interest, their term to maturity, or 
where the seller or the purchaser is located? In the case 
of a sale of trade receivables at a discount, is there a risk 
that the discount will be recharacterised in whole or in 
part as interest? In the case of a sale of trade receivables 
where a portion of the purchase price is payable upon 
collection of the receivable, is there a risk that the 
deferred purchase price will be recharacterised in whole 
or in part as interest? If withholding taxes might apply, 
what are the typical methods for eliminating or reducing 
withholding taxes?

Withholding tax is applicable in Singapore in respect of certain 
types of payments (including interest on overdue trade accounts 
or credit terms) paid from a resident to a non-resident.  The 
prevailing rate of withholding tax on interest payments is 15%.  
Accordingly, while the payment of receivables arising from the 
sale of goods and services in itself is not subject to withholding 
tax, interest charged on the same will be.

In the event that the sale of trade receivables is at an artificial 
discount, or part of the purchase price is artificially payable upon 
collection of the receivable, there is a risk that such discount or 
deferred purchase price will be recharacterised in whole or in 
part as interest which will be wholly subject to withholding tax.

9.2	 Seller Tax Accounting. Does your jurisdiction 
require that a specific accounting policy is adopted for 
tax purposes by the seller or purchaser in the context of 
a securitisation?



270 Singapore

Securitisation 2020
© Published and reproduced with kind permission by Global Legal Group Ltd, London

9.7	 Taxable Income. If a purchaser located in your 
jurisdiction receives debt relief as the result of a limited 
recourse clause (see question 7.4 above), is that debt 
relief liable to tax in your jurisdiction?

Bad debt relief is available if the supplier has paid GST on the 
supply of goods, in respect of which the consideration thereof is 
later written off in whole or in part.  In order to claim for relief, 
a period of 12 months starting from the date of supply must have 
elapsed or the debtor has become insolvent during the 12-month 
period.  The supplier must also have taken reasonable steps to 
recover the debts and the value of the supply must be equal to or 
less than its open market value.  In the case of goods, the owner-
ship of the goods must have been transferred to the customer.
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Journal, Asian Legal Business and Singapore Business Review.  

Asian Expertise
Outside of Singapore, the firm’s Asian Expertise starts with our associate 
firm, TS Oon & Partners, in Kuala Lumpur, Malaysia.  Throughout Asia, we 
work with the best lawyers, without exclusive tie-ups, allowing us to engage 
the most suitable professionals with the required expertise regardless of 
which firms they are from. 

Global Reach
The firm has a sterling international law practice dealing with matters 
across continents which has led to our lawyers being particularly adept at 
co-ordinating matters involving multiple jurisdictions.  We have also devel-
oped an extensive informal network of law firms whom we have worked 
with over the years.
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